(b) A voluntary patient who has been admitted to a facility and who refuses to consent to or revokes consent to treatment shall be discharged within 24 hours after such refusal or revocation, unless transferred to involuntary status pursuant to this section or unless the refusal or revocation is freely and voluntarily rescinded by the patient. (4) Transfer to Voluntary Status.--An involuntary patient who applies to be transferred to voluntary status shall be transferred to voluntary status immediately, unless the patient has been charged with a crime, or has been involuntarily placed for treatment by a court pursuant to s. 394.467 and continues to meet the criteria for involuntary placement. When transfer to voluntary status occurs, notice shall be given as provided in s. 394.4599. (5) Transfer to Involuntary Status.--When a voluntary patient, or an authorized person on the patient's behalf, makes a request for discharge, the request for discharge, unless freely and voluntarily rescinded, must be communicated to a physician, clinical psychologist, or psychiatrist as quickly as possible, but not later than 12 hours after the request is made. If the patient meets the criteria for involuntary placement, the administrator of the facility must file with the court a petition for involuntary placement, within 2 court working days after the request for discharge is made. If the petition is not filed within 2 court working days, the patient shall be discharged. Pending the filing of the petition, the patient may be held and emergency treatment rendered in the least restrictive manner, upon the written order of a physician, if it is determined that such treatment is necessary for the safety of the patient or others.
65E-5.170 Right to Express and Informed Consent.
(1) Establishment of Consent. There are several laws that touch on this issue --some are general laws governing the subject while just one --the Baker Act --addresses how those general laws can be applied in a specific situation. When a general law and a specific law are in conflict, the specific law takes precedent Chapter 744, FS governing guardianship has a provision allowing for extraordinary procedures below:
744.3215 Rights of persons determined incapacitated.--(4) Without first obtaining specific authority from the court, as described in s. 744.3725, a guardian may not: (a) Commit the ward to a facility, institution, or licensed service provider without formal placement proceeding, pursuant to chapter 393, chapter 394, or chapter 397.
744.3725
Procedure for extraordinary authority.--Before the court may grant authority to a guardian to exercise any of the rights specified in s. 744.3215(4), the court must: (1) Appoint an independent attorney to act on the incapacitated person's behalf, and the attorney must have the opportunity to meet with the person and to present evidence and cross-examine witnesses at any hearing on the petition for authority to act; (2) Receive as evidence independent medical, psychological, and social evaluations with respect to the incapacitated person by competent professionals or appoint its own experts to assist in the evaluations; (3) Personally meet with the incapacitated person to obtain its own impression of the person's capacity, so as to afford the incapacitated person the full opportunity to express his or her personal views or desires with respect to the judicial proceeding and issue before the court; (4) Find by clear and convincing evidence that the person lacks the capacity to make a decision about the issue before the court and that the incapacitated person's capacity is not likely to change in the foreseeable future; (5) Be persuaded by clear and convincing evidence that the authority being requested is in the best interests of the incapacitated person; and (6) In the case of dissolution of marriage, find that the ward's spouse has consented to the dissolution.
The other procedures requiring extraordinary authority by the court would follow the above procedure. However, because the Baker Act specifically prohibits a person who has been adjudicated incapacitated from being on voluntary status, it would not apply to Baker Act situations. Chapter 765, FS, Florida's Advance Directive statute, permits a health care surrogate or proxy to make any and all health care decisions the person would have made if competent to do so. However, the Baker Act states 394.4625 Voluntary admissions.--(1) Authority To Receive Patients.--(d) A facility may not admit as a voluntary patient a person who has been adjudicated incapacitated, unless the condition of incapacity has been judicially removed. If a facility admits as a voluntary patient a person who is later determined to have been adjudicated incapacitated, and the condition of incapacity had not been removed by the time of the admission, the facility must either discharge the patient or transfer the patient to involuntary status.
(e) The health care surrogate or proxy of a voluntary patient may not consent to the provision of mental health treatment for the patient. A voluntary patient who is unwilling or unable to provide express and informed consent to mental health treatment must either be discharged or transferred to involuntary status.
(f) Within 24 hours after admission of a voluntary patient, the admitting physician shall document in the patient's clinical record that the patient is able to give express and informed consent for admission. If the patient is not able to give express and informed consent for admission, the facility shall either discharge the patient or transfer the patient to involuntary status pursuant to subsection (5).
Express and Informed consent can only be provided by a competent adult who is able to make well-reasoned, willful, and knowing decisions about his/her own medical or mental health treatment.
Definitions
(9) "Express and informed consent" means consent voluntarily given in writing, by a competent person, after sufficient explanation and disclosure of the subject matter involved to enable the person to make a knowing and willful decision without any element of force, fraud, deceit, duress, or other form of constraint or coercion. (15) "Incompetent to consent to treatment" means that a person's judgment is so affected by his or her mental illness that the person lacks the capacity to make a well-reasoned, willful, and knowing decision concerning his or her medical or mental health treatment.
Even if a health care surrogate or proxy was allowed to provide interim consent for a person's treatment, a petition for involuntary placement and appointment of a guardian advocate would have to be filed with the clerk of court by a receiving facility administrator, as follows:
65E-5.2301 Health Care Surrogate or Proxy.
(1) During the interim period between the time a person is determined to be incompetent to consent to treatment by one or more physicians, pursuant to Section 765.204, F.S., and the time a guardian advocate is appointed by a court to provide express and informed consent to the person's treatment, a health care surrogate designated by the person, pursuant to Chapter 765, Part II, F.S., may provide such consent to treatment. (2) In the absence of an advance directive or when the health care surrogate named in the advance directive is no longer able or willing to serve, a health care proxy, pursuant to Chapter 765, Part IV, F.S., may also provide interim consent to treatment. (3) Upon the documented determination that a patient is incompetent to make health care decisions for himself or herself by one or more physicians, pursuant to Section 765.204, F.S., the facility shall notify the surrogate or proxy in writing that the conditions under which he or she can exercise his or her authority under the law have occurred. Recommended form CF-MH 3122, Feb. 05, "Certification of Person's Incompetence to Consent to Treatment and Notification of Health Care Surrogate/Proxy," which is incorporated by reference and may be obtained pursuant to Rule 65E-5.120, F.A.C., of this rule chapter may be used for this purpose. (4) If the surrogate selected by the person is not available or is unable to serve or if no advance directive had been prepared by the person, a proxy may be designated as provided by law. Recommended form CF-MH 3123, Feb. 05, "Affidavit of Proxy," which is incorporated by reference and may be obtained pursuant to Rule 65E-5.120, F.A.C., of this rule chapter may be used for this purpose.
(5) A petition for adjudication of incompetence to consent to treatment and appointment of a guardian advocate shall be filed with the court within 2 court working days of the determination of the patient's incompetence to consent to treatment by one or more physicians, pursuant to Section 765.204, F.S. Recommended form CF-MH 3106, "Petition for Adjudication of Incompetence to Consent to Treatment and Appointment of a Guardian Advocate," as referenced in subparagraph 65E-5.170(1)(d)2., F.A.C., may be used for this purpose. (6) The facility shall immediately provide to the health care surrogate or proxy the same information required by statute to be provided to the guardian advocate. In order to protect the safety of the person, the facility shall make available to the health care surrogate or proxy the training required of guardian advocates and ensure that the surrogate or proxy communicate with the person and person's physician prior to giving express and informed consent to treatment. (7) Each designated receiving and treatment facility shall adopt policies and procedures specifying how its direct care and assessment staff will be trained on how to honor each person's treatment preferences as detailed in his or her advance directives. The person being served shall be provided information about advance directives and offered assistance in completing an advance directive, if willing and able to do so.
While Probate Rule 5.900 governing Expedited Judicial Intervention Concerning Medical Treatment Procedures is available, I question whether a judge would intervene in such a way to be in direct conflict with statute and Florida Administrative Code. Further, this process can take a while, unless the court is willing to speed up the process beyond that required by the Rule.
There isn't 72 hours from the person's arrival at the facility to resolve the situation. There is only 24 hours after a person arrives at a facility before a physician must certify his or her competence to consent to admission and to treatment If not, the person must be released or converted to involuntary status. If on involuntary status, he/she must be transferred to a designated receiving facility.
One of our doctors wanted to have a "jail hold" individual sign in voluntarily. He felt the patient was competent and the legal problem is a "civil matter".
The current Baker Act statute prohibits the transfer of a person from involuntary to voluntary status if the person has criminal charges of any kind. The law is silent as to such a person with charges initially coming to the facility on voluntary status. While your physician's opinion on this issue may be a wise one, he is compelled to comply with the law. DCF has submitted a proposed bill for consideration by the 2009 Legislature that will among other things, amend the statute to permit the transfer of persons with criminal charges from involuntary to voluntary status if the person wishes to be at the facility and a physician has documented that the person is consistently able to make well-reasoned, willful, and knowing decisions about his or her medical and mental health care. Upon release or discharge, any person with criminal charges on voluntary or involuntary status could only be released to law enforcement. However, this proposed change to the Baker Act hasn't passed the Legislature yet and until it does, we all have to comply with current language with which we may not agree.
